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Lynn Hoggard, Section Chief
Child Nutrition Services
Division of School Support
North Carolina Department of Public Instruction
6324 Mail Services Center
Raleigh, North Carolina 27699-6324

Dear Dr. Hoggard:

Youhave requested clarification on whether an individual child's status as eligible for free or
reduced price meals from National School Lunch Program (NSLP) maybe used for school
assignment. A school district in your State indicates that one criterion for student assignments is
"appropriate diversity" based partially on free/reduced price lunch eligibility. The goal is that
individual schools have a free/reduced price lunch ratio of no more than 40% of their student
population. This procedure requires use of individual student's status as eligible for free or
reducedprice meals.

Release of student eligibility information is governed by the provisions in Section 9(b )(6) of the
Richard B. Russell National School Lunch Act, 42 USC 1786(b)(6). These provisions limit
disclosure of information, without prior parental notice and consent, obtained from an
application for free and reduced price meals to a specified list of recipient agencies and programs
as well as require a "need to know" basis for the release. A "need to know" basis means that the
information is necessary to carry out an authorized activity. Local education programs are not
approved to receive individual information unless there has been prior parental notice and
consent.

Student assignment is a local education program and is not authorized under a Federal or State
education program. Therefore, local educational agencies (LEAs) cannot release and/or use
individual children's eligibility status or other information related to applications for free and
reduced price school meals unless there is prior notice and consent from the child's parent or
guardian.

The release or use of individual children's eligibility status for the purposes of student
assigmnent or for other unauthorized use must be discontinued. Further, LEAs must implement
safeguards to prevent release and or use of this information for this purpose in the future.
Additionally, please note that Section 9(b)(6)(C) of the Richard B. Russell National School
Lunch Act specifies penalties for the disclosure of information in violation of the limited uses
permitted.

C THIALONG
Director
Child Nutrition Division
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From: McElmurray, Mara [mailto:Mara.McElmurray@fns.usda.gov]
Sent: Tuesday, February 15, 2011 11:35 AM
To: Howard.Kallem@ed.gov
Cc: Iharvey@dpi.state.nc.us; mbmoody@wcpss.net; Farquharson, Kirk; Ann Majestic; O'Connell, Rosemary
Subject: FW: FW: Data request for FRL data

Dear Mr. Howard:

Upon additional review and discussion of the memorandum sent by Cynthia Long, Director Child
Nutrition Division, I was incorrect in stating that the release of aggregate data is permissible
in the particular situation you mentioned. When you read the memo, Ms. Long clearly
establishes throughout the memo and in particular in paragraph three, that release of student
data for the purposes of student assignment, which is what you are requesting, is not
permissible. Student assignment is a local educational program, not a Federal or State education
program which are specifically addressed in the law (see the Richard B. Russell National School
Lunch Act (42 U.S.C. 1758 (b)(6)). Not only student specific data but any information related
to our free and reduced price application or direct certification process cannot be released in
this instance unless there is prior notice and informed consent from the parent. Further, the
State agency/LEA retains discretion of whether or not to release data even to authorized
entities and for authorized purposes.

I am sorry for any confusion our discussion created. Ms. Harvey, NC Director is correct in not
releasing the free and reduced price data in aggregate (or student specific).

Mara 5. McElmurra~
FIOgram Anal.:Jst

FNS/USDNCND
School F IOgrams Section

70")-")05-2688

-----Origi nal Message-----
From: Lynn Harvey [mailto:lharvey@dpi.state.nc.us]
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Sent: Tuesday, February 15, 2011 7:52 AM
To: Farquharson, Kirk
Cc: Marilyn Moody
Subject: Fwd: FW: Data request for FRL data

Kirk,

Please see the messages below ...looks like the HQ office is giving information that is different
from what we received earlier from you ...we are not releasing the data by "neighbor-hood." Can
you please check into this matter.

Lynn

Lynn Harvey, Ed.D., RD, LDN, FADA
Section Chief, Child Nutrition Services
Division of School Support
NC Department of Public Instruction
6324 Mail Services Center
301 N. Wilmington Street
Raleigh, NC 27699-6324
office (919) 807-3506

IIIn a~cordance with Federal law and u.s. Department of Agriculture policy, this institution is
prohibited from discriminating on the basis of race, color, national origin, gender (male or
female), age, or disability. To file a complaint of discrimination, write USDA, Director, Office
of Civil Rights, 1400 Independence Avenue, SW, Washington, D. C. 20250-9410 or call (800)
795-3272 or (202) 720-6382 (TTY). USDA is an equal opportunity provider and employer."

>>>Marilyn Bottoms Moody <mbmoody@wcpss.net> 2/15/2011 7:40 AM >>>

Lynn,
This latest from USDA seems to trump all former correspondence. Please advise.
M

Marilyn B. Moody, Senior Director
Child Nutrition Services
Wake County Public School System
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phone 919 856-2914
fax 919 856-3704

Building student achievement through good nutrition ...

-----Forwarded by Marilyn Bottoms MoodylChildNutrition/WCPSS on 02/15/2011 07:40AM ----

To: Marilyn Bottoms MoodyIChildNutrition/WCPSS@Staff, David Laird
Holdzkom/EvaluationResearch/WCPSS@Staff
From: Laura Evans/GrowthandPlanning/WCPSS
Date: 02/14/2011 05:18PM
Cc: Donald Macpherson Haydonl AuxiliarySvcs/WCPSS@Staff
Subject: FW: Data request for FRL data

Marilyn and David,

The latest from Ann Majestic.

Laura

Laura Evans
Senior Director
Growth Management
Wake County Public School System
919-713-0652
FAX 919-8'50-1671

-----Forwarded by Laura Evans/GrowthandPlanning/WCPSS on 02/14/2011 05:17PM -----
To: Anthony Tata/Superintendent/WCPSS@Staff, Laura
Evansl GrowthandPlanni ng/W CPSS@Staff, Donna Hargens/Instructional Svcs/WCP SS@Staff,
Donald Macpherson Haydonl AuxiliarySvcs/WCPSS@Staff
From: Ann Majestic <AMajestic@tharringtonsmith.com>
Date: 02/14/201112:22PM
Cc: Neal Ramee <NRamee@tharringtonsmith.com>, Trey Allen <TAllen@tharringtonsmith.com>
Subject: FW: Data request for FRL data
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Very interesting. We had been lead to believe that this was not allowed. We will be sure to
inform the DPI consultant who has pushed this issue.

From: Kallem, Howard [mailto:Howard.Kallem@ed.gov]
Sent: Monday, February 14, 201112:03 PM
To: Ann Majestic
Cc: Chatman, Lorraine; Johnson, Guy A.
Subject: RE: Data request for FRL data

Ann,

I just spoke with Mara McElmurray, 703 305 2590, in USDA's Child Nutrition Division, Food and
Nutrition Service. Cynthia Long, who signed the 2009 letter, is on a temporary assignment
outside the office). She confirmed my understanding that, while a school district cannot
release or use a child's individual eligibility status for student assignment purposes, a school
district can use aggregate data for this purpose. I gave her an example of where a district
considers the FRPLstatus of all the children in a specific attendance area in order to assign the
entire area to a particular school, and she said that was permissible. You can contact her
directly if you want further confirmation, either by calling her or writing her at 3101 Park
Center Drive, Alexandria, VA 22302-1500.

Hope this is helpful -- Howie

From: Ann Majestic [mailto:AMajestic@tharringtonsmith.com]
Sent: Tuesday, February 08,201110:46 PM
To: Kallem, Howard
Subject: RE: Data request for FRL data

This is helpful. I'm pretty confident that our state official believes that we can't use for any
purpose. Could you assist us in getting something solid from USDA? I'm thinking you might be
able to get an answer more easily than I would. Thanks.

From: Kallem, Howard [mailto:Howard.Kallem@ed.gov]
Sent: Tuesday, February 08,2011 12:37 PM
To: Chatman, Lorraine; Ann Majestic
Subject: RE: Data request for FRL data

Ann,

I did some additional checking and confirmed what Lorraine says below - the USDA letter only
says that you can't use an individual's FRPLdata for student assignment - that is, that a school
district can't assign individual students based on their FRPLstatus. However, the letter does
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not preclude using FRPLstatus in the aggregate. And, of course, we stand by our regulatory
authority to obtain information on individual students, including as to their FRPLstatus.
However, in appropriate circumstances, we can accept information with student identifier
numbers rather than the students' actual names.

I hope this is helpful. ..let us know if you have any questions.

Howie

From: Chatman, Lorraine
Sent: Monday, February 07, 2011 5:08 PM
To: Ann Majestic
Cc: Kallem, Howard
Subject: RE: Data request for FRLdata

Hi Ann,

I was unaware of the USDA letter that you forwarded to me, and frankly, I also was unsure as
to how to address the first question that you raised. So, I forwarded your email to Howard
Kallem, the Metro Office Chief Attorney. He stated that he believes that the answer to the
first questions is that, while the USDA has said that FRPLstatus can't be used for individual
student assignment decisions, it can be used for making assignment decisions based on, e.g., the
percentage of FRPLstudents in a node or neighborhood - at the "macro" level, as you put it. We
have forwarded your e-rncil to other appropriate persons within the Department. If we receive
any additional information on this, I will advise accordingly.

As to the second question, and if the concern is that providing FRPLinformation would violate
the privacy rights of individual students and/or their parents, Howie and I agree that, as we are
a federal agency with our own regulation authorizing us to request information necessary to
make a compliance determination under the statutes and regulations that we enforce (34 CFR
100.6), the USDA letter doesn't apply to us.

I trust that these responses adequately address your questions/ concerns. If not, please feel
free to contact me or Howie. We look forward to receiving the Node information, as soon as
reasonably practicable.
Lorraine.

From: Ann Majestic [mailto:AMajestic@tharringtonsmith.com]
Sent: Monday, February 07,2011 2:31 PM
To: Chatman, Lorraine
Subject: Data request for FRL data
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Hi Lorraine,
I have a puzzle that I need your help on. I received a copy of a letter written to NC state
officials from USDA officials that says we cannot use student FRL data in student assignment.
I have attached a copy of the letter. It appears from this that the information cannot be used
even at the "macro" level because it relies on the compilation of individual FRL data. Thus, it
seems the Board could not continue with its past practices,even if it wanted to. Also, I am not
certain whether we are allowed to respond to the portions of your data request that would
require the release of either individual or aggregated FRL data. Could you assist us in obtaining
answers to these two questions? We are holding off on providing Dr. Kravitz with our "data
frame" until we are certain what we are allowed to release.

Thanks.

Ann Majestic

Tharrington Smith, LLP
209 Fayetteville Street
Post Office Box 1151
Raleigh, North Carolina 27602
Telephone: (919) 821-4711
Fax: (919) 546-0489
Email: amajestic@tharringtonsmith.com
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